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REMARKS 

Claims 17-55 are pending in the application. Claims 24-37 and 51-55 have been 
withdrawn from consideration leaving claims 17-23 and 38-50 pending. All of the claims 
are rejected under 35 U.SC. §103(a). New claims 56-75 have been added. 

Applicants have made a number of amendments to the specification to correct 
certain typographical errors and to better clarify the invention. 

The amendment to the paragraph on page 3, lines 15-17 merely corrected a 
typographical error. 

The amendment to the paragraph on page 5, lines 1 -5 clarifies what is meant by 
"internal surfaces' 1 and is supported in varioiis places throughout the specification as well 
as in Figure L 

The amendment td the paragraph beginning on page 6, line '19 through page 7, 
line 14, substitutes the word "crevices' 1 for "matrices". The word "crevices" better 
describes the surface features of the anhydrous pigmented transfer resistant film on the 
lip as depicted in Figure 1 . 

The amendment to the paragraph beginning on page 7, line 1 5 through page 8, 
line 6, simply clarifies the meaning of "wetting angle" by specifying, as is well known in 
the art, that it is the angle between a drop of liquid and the specific solid surface on 
which the drop rests. 

The amendment to the paragraph begnming on page 8, lines 17-21 substitutes the 
term "affinitive" for "interactive" with respect to the wetting agent composition. As the 
specification makes clear, the wetting agent overcoat composition adheres to the 
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anhydrous pigmented transfer resistant composition, hence providing support for the term 
"aj06bodtive'\ For example, see page 3, line L 

The amendment to paragraph 1 7, line 21 through page 1 8, line 1 3 simply corrects 
a typographical error where the term "pigments" was used to refer to materials that are 
well known in the ait to be powders. 

The amendment to the paragraph on page 18, lines 14-19 merely corrects a 
typographical error by deleting the second incidence of "include*. 

The amendment to the paragraph on page 18, line 20 through page 19, line 12, 
merely moves the second to the last sentence of the paragraph to a different location in 
the paragraph, but with no change in meaning. 

The amendment to the paragraph beginning on page 20, lines 12-19, simply 
further clarifies how the wetting agent composition interacts with the surfaces of the 
anhydrous pigmented transfer resistant layer. 

The amendment to the paragraph on page 21, lines 7-13 inserts the molecular 
weight for Puresyn 300, which is 5, 1 00. Applicants enclose the datasheet for this 
material, which shows that the molecular weight for Puresyn 3 00 is 5,1 00. Also, the 
identification of Synton PAO 1 00 as being a hydrogenated polydecene is added. 
Applicants refer to Synton PAO 100 in the table oh page 29 of the specification and 
enclose. the datasheet for Synton PAO 100 to demonstrate that this material is . 
. 4 hydrogenated polydecene. 

The amendment to the paragraph on page 25, lines 1-18 simply inserts the term 
"crevices" for matrices. Support for this change i$ found in Figure 1 of the specification. 
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The amendment to the paragraph on page 27, lines 10-20 merely corrects a 
typographical error by deleting "and" between '"reactive" and "with the". 

The amendment to page 28, beginning at lines 1 8-30 simply corrects a 
typographical error by clarifying that the color coat of Example 1 (not 2) was tested. The 
amendments to the rating chart in that paragraph substitute the term "affinitive" for 
"interactive". Since the wetting agent overcoat composition adheres to the anhydrous 
transfer resistant composition as set forth in the specification, there is support for the term 
"affinitive". 

The amendment to the paragraph on page 32, lines 1 -5 simply clarifies that the 
hydrogenated polydecene is poly (1-decene). This is supported by the datasheets for 
Puresyn 1 00 and Puresyn 1 50, copies of which are enclosed. 

. Elections/Restrictions 

With respect to Applicants' traversal of the Examiner's requirement for election of 
species as to the wetting agents, the Examiner contends that searching all of the various 
species of wetting agents would impose an undue burden on the Examiner. Applicants 
respectfully disagree. The claimed invention is directed to a 

containing a transfer pigmented transfer resistant composition in one receptacle and a 
wetting agent composition for use with the transfer resistant composition in a second 
receptacle. Applicants are not claiming compositions. Accordingly, it is not understood 
how, or why, it is necessary to search each overcoat separately absent consideration of 
the other limitations in the claims with respect to the separate receptacles and the 
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multipack cosmetic. Nonetheless, Applicants confirm their election wherein the overcoat 

composition is a polymeric alpha olefin, and have withdrawn the non-elected claims. 

The Rejection Under 35 U.3.C §103fal 

Claims 17-19, 21-23, 38-44, and 46-50 are rejected under 35 U.S.C. §l03(a) as 

being unpatentable over Drechsler, U.S. Patent No. 6,074,654 in view of Manufacturing 

Chemist, "New Uses for Old Colour Materials", dated June 1, 1999, page 16 (hereinafter 

"IS^ufacturing Cheimst M ), and Litton/U.S. P^ent No. 5,970,989, The Examine first 

discusses Drechsler: 

Drechsler discloses [a] method to apply complimentary products, known as 
"overcoat" or "topcoat" over the film formed after the application of the lipstick to 
enhance the gloss, shine, and feel See col 10, line 63- col 16, line 7. The reference 
also teaches that the overcoating composition "does not significantly disrupt the 
composition " of the film forming cosmetic composition. The reference teaches that the 
overcoating composition may be solid or liquid. See Id Example 5 shows a composition 
comprising wax. See instant claim 41. Examples teach that the coloring film forming 
composition and the overcoating composition are stored in a separate lipstick cases. See 
instant claim 18. See examples for the formulations comprising silicone gum, which 
meets instant claims 48-50. . 



The Examiner notes that Drechsler fails to teach polymeric alpha olefins a$ the 

overcoating composition, but refers to Manufacturing Chemist as teaching: 

poly-aolefins (notably polydecene) are "popular as oil free emollients' 9 , which are used 
as "pigment wetting and dispersing aids and recommended as a replacement for mineral 
oil". See p. 2, Base Formulation Improvements, 3rd par. These emollients are said to be 
"colorless, odourless, non-toxic, and non-greasy and blend well with most cosmetic oils". 
See Id The reference teaches that the products under PureSyn trademark from Mobil 
Chemicals andArlamol brand by Uniqema are available in different viscosity grades. 
See instant claims 38-40. The refractive index of the wetting agent is a physical property 
which is inseparable from the compound. See instant claim 42. 

The Examiner then refers to Litton: 
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Litton teaches that cosmetic products designed to be used together are well known 
in the art, and that often it is desirable to apply cosmetic and then use various grooming 
devices to enhance the applied cosmetic see col 1, lines 12-29. The reference also 
mentions that such design allows consumers to carry items such as lipstick with lipliner 
products, which they would not otherwise, pie reference teaches a makeup kit 
containing a reservoir for lip gloss of Up gel [sic]; and a second compartment for "a 
product used with the lip gel, in this case a lipliner pencil" see col. 3, lines 8-23.. As for 
claims 18, 19, 43, and 46, examiner views, that how, the invention is handled or sold in the 
market does not further limit the "multipack cosmetic 19 (i.e., there is no structural 
limitation). Nevertheless, examiner views that a "kit" obviously refers to a single unit of 
product. 

The Examiner concludes that; 

it would have been obvious to one of ordinary skill in the art at the time the invention was 
made to modify the composition ofDrechsler by using poly~a-olefins such as pofydecene 
as taught by Manufacturing Chemist, because 1) the latter specifically teaches that 
poly decerns are popular emollients in cosmetic art, and 2) because of the expectation of 
successfully producing the overcoating composition which is colorless, odorless, non- 
toxic, and non-greasy, and which provides good emolliency. The routineer also would 
have packaged the lipstick and complimentary products ofDrechsler into one single 
stock keeping unit as motivated by Litton because of the expectation thai consumers 
conveniently carry the complementary products. 

Applicants respectfully disagree. Drechsler teaches anhydrous, pigmented, 
transfer-resistant cosmetic compositions containing an organosiloxane resin, a fluid 
organosiloxane polymer, and a volatile earner. Drechsler further teaches that 
"complimentary products may be used in conjunction with the present invention to 
compliment the compositions and improve its [sic] aesthetic appeal" (column 10, line 
65). . .and that such complimentary product may be in the form of an overcoat that is used 
to "enhance the gloss and shine of the lips and provide a lubricious feeling" (column 11, 
lines 1-6). The overcoat may be in the stick or liquid form, "provided the aggregate of 
the materials comprising the overcoat does not significantly disrupt the [transfer- 
resistant] composition" (column 11, lines 6-10). The overcoat compositions may be 
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"clear or transparent or may contain dyes and/or colorants ti^ when viewed dong ^th 
the overcoat, produce a desired color" (column 11, lines 12-13). The different types of 
ingredients that may be found in the overcoat composition are listed in column 1 1 , lines 
15-24, and Examples 1-10 spanning columns 1 1-15. The major ingredients are two 
different sucrose polyesters (Examples 1, 2, and 4), castor oil (Example 3),.and two 
different sucrose esters of fatty acids (SEFA) (Examples 5-10). As the Examiner notes, 
Drechsler does not teach that the liquid polymeric alpha olefins of Applicants' claims 
have any usefulness as an overcoat ingredient The Examiner contends that the 
Manufacturing Chemist supplies this deficiency by teaching that such alpha olefins are 

popular oil-free emollients, biejqid well with most cosmetic oils, are used as pigment 

wetting and dispersing agents, and axe recommended as a replacement for mineral oil. 

However, it is Applicants' position that, if anything, this reference in general 
teaches away from using liquid polymeric alpha olefins in a wetting agent overcoat 
composition to be applied over an anhydrous pigmented color coat comprising a siloxane 
resin, volatile solvent, and pigment. Manufacturing Chemist teaches that poly-a-olefins 
in general are popular as oil-free emollients. However, just because polymeric alpha 
olefins function as emollients does not mean that it is obvious that they would serve as 
useful wetting agent overcoat compositions for an anhydrous pigmented transfer resistant 
composition containing a crosslinked resinous silicone, a volatile solvent, and pigment, 
and also be non-reactive with, but affinitive to, the pigmented film. In fact, 
Manufacturing Chemists 1 teaching that the poly-a-olefins are emollients is of no 
consequence, for Applicants' specification identifies many ingredients that qualify as 
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emollients but which ate reactive (as opposed to non-reactive) with and/or are phobic 
towards (as opposed to affinitive to) sUicone-resin-based, transfer resistant color cosmetic 
compositions. For example, all of the ingredients in the table on page 29 of the 
specification under the heading "Oils" are capable of fluictiooing as emollients, but most 
of them exhibited a totally unacceptable "3" score when tested for reactivity and affinity 
with the pigmented transfer-resistant composition of Example 1 . Even further, of the 
various poly alpha olefins Applicants have thus far tested, only those having a molecular 
weight of greater than 650 have been found suitable for use as the wetting agent when a 
silicone-resin-based color composition was used as the basecoat as is recited in the 
present claims. Thus, Manufacturing Chemist's teaching that poly-a-olefins are 
emollients means nothing at all, because, as per pages 29-30 of Applicants' specification, 
many ingredients that are classified as emollients provide completely unacceptable results 
when used over a siliconertesin-based color coat. Further, there is no teaching or . 
suggestion in Manufacturing Chemist that poly alpha olefins having a molecular weight 
of greater than about 650, specifically, would be non-reactive with, but affinitive to, a 
transfer-resistant color composition having the ingredients set forth in the claims, and 
Drechsler does not supply this deficiency. 

Manufacturing Chemist further teaches that poly-a-olefins "blend well with most 
cosmetic oils". This, too, fails to provide the necessary incentive for replacing the SPE 
esters, castor oil, or SEFA esters in the topcoat of Drechsler with a poly alpha olefin, 
because Drechsler does not state that blendability with cosmetic oils is a factor in 
. choosing topcoat ingredients. " " 
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Finally, Manufacturing Chemist further teaches that poly-a-olefiiis in general are 
good substitutes for mineral oil and are often used as pigment wetting and dispersing 
aids. Again, this provides no incentive for modifying any of the topcoat compositions of 
Drechsler, as those compositions contain no mineral oil and Drechsler does not say that 
the SPE esters, castor oil, or SEFA esters used therein, were chosen because they are 
known to function well as pigment wetting and dispersing aids. 

Litton teaches a makeup kit having a receptacle containing a makeup product, and 
a second receptacle containing an accessory for use with the makeup product. One 
example depicts a mascara stored in a cylindrical reservoir having a cap/rod/brush 
assembly, and an accessory stored in the cap which is a comb for straightening the 
eyelashes after mascara is applied. Another drawing depicts a lip composition stored in a 
cylindrical vial having a cap/rod/applicator assembly to apply the product The accessory 
used with the lip composition is depicted as a lip pencil, stored in a separate receptacle 
found within the cap. In both cases the accessory composition (the comb, the lip liner) 
are used with the main composition (the mascara, the lipstick) to accent the effect of the 
main composition. For example, the comb is used to groom the lashes after the mascara 
is applied. The lipliner composition is used to line the lips, after which the lips are 
colored within those lines using the lipstick. In each case, the accessory is an adjunct for 
use with the base cosmetic composition, is not applied on the base composition, nor does 
it exert any physiological effect on the base composition. 'In contrast, in the claimed 
multipack cosmetic, the point is to provide a transfer resistant finish to lips that provides 
optimal feel, hydration, and comfort. This is accomplished by first applying the 
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pigmented transfer resistant composition, and on top of that, a wetting agent overcoat 
composition which is specifically non-reactive and affinitive for the transfer resistant 
composition, and which contains certain very specific ingredients as enumerated in 
Applicants' amended claims. The wetting agent overcoat composition is applied on top 
of the first layer for the purpose of providing a specific, unique, and desired effect, 
namely wetting the transfer resistant layer so that it provides optimal hydration, and 
comfort for the wearer. This distinction is reflected in Applicants' claims, which are very 
clear in staling that the first receptacle contains a pigmented transfer resistant 
composition and the second receptacle a wetting agent overcoat compositibny&r rt^ 
transfer resistant composition? the wetting agent composition being non-reactive with, 
but affinitive to, the transfer resistant composition, and specifically containing a 
polymeric alpha olefin haying a molecular weight of greater than about 650. The two 
compositions are meant to be applied, one on top of other, on the same surface to provide 
the single, desired result. A number of very fortuitous substitutions would .be required to 
arrive at the claimed invention in view of the teachings of Drechsler, Manufacturing 
Chemist, and Litton. First, the skilled artisan would have to specifically select polymeric 
alpha olefins having a molecular weight of greater than about 650 as the wetting agent 
overcoat composition (such compounds not taught or suggested in Drechsler and with 
that particular molecular weight not being taught or suggested for that particular use by 
Manufacturing Chemist) and store them in the first receptacle. An anhydrous transfer 
resistant composition having the specific silicone resin, volatile solvent, and pigment 
"would be stored in the second receptacle. The wetting agent overcoat composition must 
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be non-reactive "with, but affinitive to, the transfer resistant composition. There is simply 
nothing in Drechsler, M^ufacturing Chemist, or Litton either alone or in combination 
that teaches or suggests a multipack cosmetic comprised of a specific transfer resistant 
composition and a certain specific wetting agent overcoat composition for the transfer 
resistant composition, which contains polymeric alpha olefins, both compositions stored 
separately in two receptacles in a single stock keeping unit. It is only by hindsight 
reconstruction that one can arrive at the invention of the amended claims based upon the 
cited references. 



Claim 20 is rejected under 35 U.S-C §103(a) as unpatentable over Drechsler in 
view of Litton, as applied to claims 17-19, 21-23, 38-40, 42, 44, 46, and 47 as above, and 
further in view of Nichols. The Examiner states: 

Drechsler and Litton, discussed above, do not mention makeup remover composition. 
[sic] . Nichols teaches the method of using a make-up remover composition immediately 
prior to, or after applying the lip color composition. The Examiner refers to coL 6, lines 
54-59; Col 12, line 44 - Col. 13, line 29, and claims 19 and 20; and concludes that it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to have modified, the makeup kit of the combined references by further 
incorporating makeup remover product as motivated by Nichols because of the 
expectation of consumer demands for convenience. 

Applicants respectfully disagree. Claim 20 depends on claim 1 8, which in turn 
depends on claim 17. Claim 1 7 has been amended and is now directed to a multipack 
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cosmetic where the wetting agent overcoat composition contains polymeric alpha olefins 
having a molecular weight of greater than about 650 and a transfer resistant composition 
containing a silicone resin, volatile solvent, and pigment. 

As previously noted, Drechsler teaches a complimentary product, but not a 
multipack cosmetic containing three separate and different ingredients. Nor is the latter 

suggested. While Drechsler teaches that SPE's, castor oil, and SEFAJs are useful as 

overcoat composition ingredients, there is no teaching or suggestion that any other 
ingredients, such as rx^lymeric alpha olefins havmg a molecular 
would also be useful in such compositions. 

While Nichols mentions remover compositions, the Nichols kit does hot contain a 
topcoat composition containing the specific ingredients set forth in Applicants' amended 
claims. Nichols teaches in all cases that the topcoat composition must be silicone, but the 
topcoat ingredients mentioned in Applicants' amended claims are ingredients which are 
not silicones, but rather are poly alpha olefins. 

Claim 45 is rejected under 35 US.C. §103(a) as being unpatentable over 
Drechsler, Manufacturing Chemist, and Litton as applied to claims 17-19, 21-23, 38-40, 
42, 44, 46, and.47 as above, and further in view of Chadfield et al., U.S. Patent Np T 
3,871,543. The Examiner notes that these. references faU to t^ 
the container of multipack cosmetic is made, but mat Chadjfieldt^ 
medium impact styrene is well known in the plastic art for making cosmetic containers. 
The Examiner concludes that it would have been obvious to one of ordto 
art at the time the invention was made to have used styrene to make the multipack 
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lipcolor cosmetic of the combined references as motivated by Chadfield, because of the 
expectation of successfully producing a light weight cosmetic container. 

Applicants respectfully disagree. Claim 44, from which claim 45 depends, is 
directed to a multipack cosmetic composition containing a first receptacle with an 
anhydrous pigmented transfer resistant composition comprising a film forming cross- 
linked resinous silicone, a volatile solvent comprising isododecane, and pigment, and the 
second receptacle containing a wetting agent overcoat composition for said transfer 
resistant composition, which contains a liquid alpha olefin hydrocarbon polymer that is 
non-reactive with, but affinitive to, the transfer resistant composition and that has a 
number average molecular weight of greater than about 650, and further where the 
container is made of ABS, polystyrene, or polyethylene. . 

For the reasons discussed herein, Prechsler does not teaph. or suggest the specific 
wetting agent overcoat composition of Applicants' amended claims. Litton teaches 
various types of multipack containers that can be distinguished as described above. 
Chadfield teaches a two-part jar made of polypropylene ox medium impact styrene. 
Chadfield teaches that making jars from these types of thermoplastic materials provides 
lighter weight containers that are particularly suitable for vending from cosmetic vending 
machines. 

It is Applicants' position that it would be a very tortured path to arrive at the 
multipack cosmetic of claim 45 based upon the teachings of the references that are cited 
by the Examiner. While Chadfield teaches the usefulness of styrene in making cosmetic 
jars, there is no specific teaching or suggestion of using styrene to make the specific 
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multipack cosmetic compositions of claim 44. While Drechsler teaches anhydrous 
pigmented base coat lipsticks and overcoats made from SPE's, thai certainly doesnt mean 
that Applicants' wetting agent overcoat composition comprising poly alpha olefins having 
a molecular weight of greater than 650 are obvious. Or that a multi-compartment 
receptacle with one receptacle containing a pigmented transfer resistant composition and 
a second receptacle con tainin g a poly alpha olefin of molecular weight greiater than 650 
which is non-rreactive with, but affinitive to, the transfer-resistant composition should be 
contained in a container made of styrene. While one may arrive at the invention of claim 
45 by picking and choosing from the references, it is Applicants' position that the 
references themselves provide no such suggestion. It is only by hindsight reconstruction 
.that one can arrive at the invention of claim 45. Chadwick teaches that thermoplastics 
such as styrene are advantageous in providing light wdght containers as opposed to 
commonly used milk glass. However, container weight is not said by Drechsler or Litton 
to be an issue so there would be no incentive, based upon Chadwick, to use polystyrene 
for the hypo thesized multipack cosmetic resulting from the combining of the teachings of 
the other three references- 
It is Applicants' position that the pending amended claims are patentable over the 
references for the reasons set forth. Specifically, none of the references either alone or in 
combination teach or suggest a multipack cosmetic comprising at least two separate 
receptacles in a single stock keeping unit, said first receptacle containing an anhydrous 
pigmented transfer resistant composition comprising a film forming cross-linked resinous 
silicone, a volatile solvent, and pigment, and said second receptacle containing a wetting 
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agent overcoat composition for the transfer resistant composition, the wetting agent 
overcoat composition comprising a liquid alpha olefin polymeric hydrocarbon that is 
non-reactive with, but affinitive to, the transfer resistant composition and that has a 
number average.molecular weight of greater than 650. 

The Examiner is respectfully requested to reconsider the rejection of the claims, 
and consider patentability of the newly submitted claims. 



Respectfully Submitted, 




Julie Blackburn 
Attorney for Applicants 
Reg. No. 32370 

Revlori Consumer Products Cbrporatioh 

237 Park Avenue 

New Yori^ New York 10017. 

(212)527-5531 
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□ BLACK BORDERS 

□ IMAGE CUT OFF AT TOP, BOTTOM OR SIDES 

□ FADED TEXT OR DRAWING 

□ BLURRED OR ILLEGIBLE TEXT OR DRAWING 

□ SKEWED/SLANTED IMAGES 

□ COLOR OR BLACK AND WHITE PHOTOGRAPHS 

□ GRAY SCALE DOCUMENTS 

□ LINES OR MARKS ON ORIGINAL DOCUMENT 

□ REFERENCE^) OR EXHTBIT(S) SUBMITTED ARE POOR QUALITY 

□ OTHER: . . 



IMAGES ARE BEST AVAILABLE COPY. 
As rescanning these documents will not correct the image 
problems checked, please do not report these problems to 
the IFW Image Problem Mailbox. 



